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FIRST SECTION

Application no. 52431/07
by Olga GAVRILOVA
against Russia
lodged on 29 November 2007

STATEMENT OF FACTS
THE FACTS

The applicant, Ms Olga Aleksandrovna Gavrilova, is a Russian national who was born in 1987 and lives in Nizhniy Novgorod. She is represented before the Court by Mr A. Ryzhov and O. Sadovskaya, lawyers practising in Nizhniy Novgorod.
The facts of the case, as submitted by the applicant, may be summarised as follows.
A.  The circumstances of the case

1.  Criminal proceedings against the applicant

On 17 August 2007 two minors (Z. and S.) were arrested on suspicion of several car thefts. However, the judge ordered their release on account of their minority. On 21 August 2007 the applicant was arrested in relation to those thefts. On 23 August 2007 the Leninskiy District Court of Nizhniy Novgorod upheld her arrest and authorised her continued detention, referring to the gravity of the charges and the risk that she would put pressure on minors S. and Z. Those persons considered the applicant as their group leader, received threats of violence from her and had been incited by her to commit criminal offences. The judge concluded that the above circumstances also indicated that the applicant would obstruct the proceedings. Z. was also detained on 28 August 2007.

On 5 September 2007 the Nizhniy Novgorod Regional Court upheld the detention order on appeal.

On 13 September 2007 the investigator ordered a psychiatric examination of the applicant to verify whether she was fit to stand trial. On 8 October 2007 the experts found that the applicant suffered from a mental deficiency and had attempted suicides in 2006 and 2007. The experts concluded that her mental conditions did not exclude a criminal liability and that she did not require any compulsory psychiatric treatment.

Further extensions were issued on 18 October and 14 December 2007, 15 January 2008 on the same grounds.

In February 2008 the case was submitted for trial before the District Court. The applicant was maintained in custody. On 11 July 2008 the judge ordered the applicant's and Z.'s release, concluding that there was no longer necessary to maintain them in custody, given that they had made admissions and that the applicant was unlikely to put any pressure on her co-defendants.

By a judgment of 1 September 2008, the applicant was convicted on several charges and acquitted of the remainder. She was sentenced to a suspended prison term.

B.  Conditions of detention

On 23 August 2007 the applicant was placed in Nizhniy Novgorod remand centre no. 52/1.

She was placed in cell no. 7/56 measuring 66 square metres and designed for 31 persons. The cell accommodated up to 40 persons. The applicant did not have an individual bed and thus had to sleep in shifts with other detainees. The cell was not properly heated and some windows were not glazed. The air was stuffy because many detainees smoked in the cell.

The applicant was allowed to have shower one per week during 45 minutes. The cell had a toilet, which was insufficient for dozens of detainees.

On 20 December 2007 the applicant was put in a cell measuring thirteen square metres together with another detainee.

As follows from the interview given by the director of the remand centre to local press in September 2007, the remand centre was designed for 1,900 detainees but in fact had to accommodate around 2,500 persons (as compared to 6,500 persons in 1999). He affirmed, however, that each detainee had an individual bed and did not have to sleep in shifts with others.

C.  Communication with the representative

In December 2007 the Committee Against Torture, a local NGO, retained Ms P., an advocate, who visited the applicant in the remand centre on 27 December 2007 and 21 February 2008. The applicant explained to the advocate that a certain “Olga”, a prison staff member, asked her about her complaint to the European Court and told her to make written statements indicating that she “had no claims against the remand centre”.

In the meantime, on 8 February 2008 Mr Ryzhov, the applicant's representative before the Court, sought a permission to see the applicant in the remand centre in order to obtain further details concerning the conditions of her detention. The applicant showed a simple authority form signed by the applicant and authorising him to represent her in the European Court. On 28 February 2008 the administration of the remand centre informed the representative that such permission could be granted by the district court dealing the criminal case against the applicant.

Instead of applying for a court order, the applicant's representative sought judicial review of the above refusal. By a decision of 25 March 2008 the Sovetskiy District Court of Nizhniy Novgorod confirmed the above refusal considering that the applicant's representative was not vested with any authority to represent the applicant in the judicial review proceedings, as required by the Civil Code or the Code of Civil Procedure; a copy of the authority form concerning the proceedings before the European Court was not properly attested. Moreover, the applicant was not limited in her ability to communicate with an advocate. The court dismissed the representative's argument that his legal relationship with the applicant was based on the Civil Code. In doing so, the court referred to the Internal Rules for Remand Centres with any further argument. Lastly, the court considered that nothing impeded the representative from seeking permission as “another person” falling within the scope of section 18 of the Custody Act (see below).

On 6 May 2008 the Nizhniy Novgorod Regional Court upheld the first instance decision.

B.  Relevant domestic law and practice

Under section 18 of the Custody Act and the Order of 22 November 2005 by the Federal Ministry of the Interior, detainees may have meeting with counsel after the arrest; the visitor is required to show his advocate certificate and an appointment order for the case. No other documents should be asked from the advocate. If the visitor is not an advocate but was admitted to the case as a lay defender, this person should show a court order authoring a visit and his identity document. An authority in charge of the criminal case may authorise up to two meetings per month with “other persons”. A detainee's meetings with next of kin and “other persons” are supervised by the prison staff and may be monitored.

In a decision of 1 July 1998 the Constitutional Court stated that various limitations concerning visits to detainees are inherent in the nature of this preventive measure. However, the investigator can only refuse permission for a visit with reference to pertinent and sufficiently strong reasons relating to the protection of the rights of other persons or the interests of justice in a criminal case. Such refusal is amenable to judicial review as to its reasonableness (see also a decision of 16 October 2003).

As follows from its decision of 19 February 2004, section 18 of the Custody Act did not make a distinction whether or not counsel in criminal proceedings had a professional status of an “advocate”. The Constitutional Court held that section 18 did not regulate matters falling outside the scope of representation in criminal proceedings.

C.  Council of Europe documents

The 1996 European Agreement relating to Persons Participating in Proceedings of the European Court of Human Rights provides as follows:
“Article 3

The Contracting Parties shall respect the right of the persons referred to in paragraph 1 of Article 1 of this Agreement to correspond freely with the Court.

As regards persons under detention, the exercise of this right shall in particular imply that:

their correspondence shall be despatched and delivered without undue delay and without alteration;

such persons shall not be subject to disciplinary measures in any form on account of any communication sent through the proper channels to the Court;

such persons shall have the right to correspond, and consult out of hearing of other persons, with a lawyer qualified to appear before the courts of the country where they are detained in regard to an application to the Court, or any proceedings resulting therefrom.

In application of the preceding paragraphs, there shall be no interference by a public authority except such as is in accordance with the law and is necessary in a democratic society in the interests of national security, for the detection or prosecution of a criminal offence or for the protection of health.”
COMPLAINTS

The applicant complains under Article 3 of the Convention about the conditions of her detention in the remand centre. She affirmed, with reference to the Court's findings in a number of cases, that any attempts to complain about the conditions of detention at the national level were or would futile, given the structural nature of the problem (on account of the overcrowding issue).

The applicant complains under Article 5 of the Convention that her detention was unlawful and was not based on relevant and sufficient reasons. Nor did the authorities proceed with special diligence in the conduct of the criminal proceedings.

Lastly, the applicant complains that the national authorities acted in the way, which offended the requirement of Article 34 of the Convention, in particular on account of the refusal of a meeting between the applicant and her representative before the Court.
QUESTIONS TO THE PARTIES

1.  Were the conditions of the applicant's detention in Nizhniy Novgorod remand centre no. 52/1, in particular from 23 August to December 2007, compatible with Article 3 of the Convention?

2.  Did the applicant have at her disposal an effective domestic remedy for her above complaints, as required by Article 13 of the Convention?
3.  Was the length of the applicant's detention in breach of the “reasonable time” requirement of Article 5 § 3 of the Convention? Did the authorities act with “special diligence”?

4.  Has there been any hindrance by the State in the present case with the effective exercise of the applicant's right of application, ensured by Article 34 of the Convention (cf. Melnikov v. Russia, no. 23610/03, §§ 92-97, 14 January 2010, with further references)? Regard being had to the Constitutional Court's decision of 19 February 2004, what was the legal basis for refusing the permission for a visit to a detainee by his representative before the European Court? Was such refusal proportionate in view of any legitimate aim?
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